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to me that it was his duty to inform Om Parkash that 
he intended to proceed with the reference at a speci
fied time and place whether Om Parkash attended or 
not. If this notice had been issued and if he had fail
ed to secure the attendance of Om Parkash, then and 
then alone was the arbitrator at liberty to proceed ex 

■ parte against him (Russell on Arbitration 15th Edi
tion, page 144).

For these reasons I would uphold the order of 
the learned Single Judge and dismiss the appeal 
with costs.

Falshaw, J. I agree.
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Opium Act (I of 1878)—Sections 3(1) and 9(a)—Punjab 
Excise Rules, Rules 21.1(b) and 21.5 in Chapter 21—Poppy 
husk (Bhuki)—Whether covered by the definition of the 
word opium in section 3(i) or by the Rules 21.1(b) and 21.5.

Held, that there is no rule which deals with popy husk 
(bhuki) which was found from the possesion of the accus- 
ed. It is not covered by the definition of the word “opium” 
as given in the Act and no offence can be held to be com- 
mitted. ‘Capsule’ as given in Webster’s Dictionary means 
“any closed vessel containing spores or seeds”. Poppy 
husk has not been shown to be a capsule and the word 
‘capsule’ is not synonymous with husk or bhuki.

Jagjiwan Pitambar Gujrathi v. Emperor (1), dissented 
from.

State appeal against the order of Shri I. M. Lall, Ses- 
sions Judge, Ambala, dated the 15th December, 1954,
reversing that of Shri H. K. Jain, Resident Magistrate, 
Kharar, dated the 3rd September, 1954.
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J u d g m e n t

K apur, J. This judgment will dispose of 
three appeals (Criminal Appeals Nos. 287, 288 and 
289 of 1955) in which the questions to be decided 
are the same and can conveniently be dealt with 
in one judgment.

Sohan Lai, Ram Gopal and Pahu Ram were 
tried and convicted under section 9 (a) of the 
Opium Act for possessing various quantities of 
poppy husk which it was claimed by the prosecu
tion to be covered by the word ‘opium’ as given 
in the Opium Act. The learned Magistrate rely
ing on a judgment of the Nagpur High Court in 
Jagjiwan Pitambar Gujrathi v. Emperor (1), 
held that the substance which was found from 
the various accused persons fell within the defi
nition of the word ‘opium’ as given in section 3 (i) 
of the Opium Act and he convicted and senten
ced them to imprisonment till rising of the Court 
and a fine of Rs. 1,000 each. On the matter being 
taken to the learned Sessions Judge he was of 
the opinion that the substance may technically 
fall within the word ‘opium’ but was really not 
opium. He, therefore, acquitted all three accus
ed persons and the State has come up in appeal 
to this Court.

The substance which was found from the pos
session of the accused persons is called bhuki 
(poppy husk) and the question for determination 
is whether that substance is covered by the defi
nition of the word ‘opium’ which in section 3(i) 
of the Opium Act is defined in the following 
terms :—

3. In this Act, unless there is something 
repugnant in the subject or context,— 
Opium means—

(i) the capsules of the poppy * * ;
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Section 4 of the Act provides for rules in re
gard to prohibition of poppy cultivation and pos
session of opium, and section 5 empowers the 
Government to make rules in regard to the pos
session, transport, importation or exportation 
and sale of opium. Under section 9 any person 
who contravenes any provision of the Act or the 
rules made thereunder becomes liable to a penal
ty, and amongst the articles prohibited is posses
sion of opium, and therefore the Act as it stands 
means that any person who possesses opium as 
defined in the Act, subject, of course, to the rules, 
becomes liable to a penalty on a contravention 
of the statute or the rules made thereunder.

The rules which were in force at the time 
when this offence was committed are contained 
in Chapter 21 of the Punjab Excise Manual, 
Volume II, which dealt with opium. Under rule 
21. 1 (b) the expression ‘poppy-heads’ was defin
ed to mean the capsules of the poppy plant from 
which the juice has not been extracted. Rule 21. 5 
dealt with possession and ran as under :—

“21. 5. Any person may without a licence 
at any one time have in his posses
sion—

(a) poppy-heads in any quantity not ex
ceeding two seers ;

(b) the decoction of poppy-heads known as 
post in any quantity not exceeding one 
seer ;

(c) excise opium in any quantity not ex
ceeding two tolas.
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possession of any kind of opium other 
than excise opium in any quantity is 
prohibited under section 4 of the Opium 
Act, 1878, unless otherwise specifically 
provided under these rules.”

Thus a combined reading of the two rules 
means that no person could possess poppy heads 
exceeding two seers in quantity. There is no 
rule which has been brought to our notice which 
deals with poppy husk or bhuki which is the sub
stance in dispute in the present case.

The learned Assistant Advocate-General Mr. 
Kartar Singh Chawla has relied on the judgment 
of the Nagpur High Court in Jagjiwan Pitambar 
Gujrathi v. Emperor (1), where it was held 
that the substance called bondika bhusa which 
consist of the shells of poppy heads possesses in 
some measure the active properties of opium and 
can be used as an intoxicant, and therefore comes 
within the definition of ‘opium’. With due res
pect we are unable to agree with this opinion- 
The case before us is a criminal case and it is for 
the State to show that the accused persons have 
committed' the offence with which they are 
charged. In other words, unless the State shows 
that the substance which was found from the 
possession of the accused person is covered by the 
definition of the word ‘opium’ as given in the Act, 
no offence can be held to have been committed, 
and the prosecution cannot succeed. ‘Capsule’ as 
given in Webster’s Dictionary means “any closed 
vessel containing spores or seeds” . Poppy husk 
has not been shown to be a capsule and we can
not agree that the word ‘capsule’ is synonymous 
with husk or bhuki, which is the name of the 
substance found in the present case. The accus
ed persons have in our opinion been rightly ac
quitted and we would therefore dismiss all the 
three appeals.
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